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OP1 NI ON

McMurray, J.

This is a nedical malpractice case. The defendants filed a
nmotion for summary judgnment supported by the affidavit of defen-
dant, Dr. David C. Tabor, which, anong other things, specifically

stated that he was famliar with the standard of care for physi-



ci ans and surgeons practicing the specialty of oncol ogy in Johnson
City, Tennessee, and simlar communities. He further deposed that
at all times, in his care and treatnment of the plaintiff's
decedent, Mark A. Hopper, he "conforned to the standard of care for
physicians in the practice of oncology and did not deviate or
depart therefrom" Thus, Dr. Tabor, through his affidavit, prinma
facie, established that he was entitled to judgnent as a matter of
| aw absent countervailing evidence presenting a genuine issue of a

mat eri al fact.

The plaintiff responded wth an affidavit of Dr. David S.
Knapp, which, if considered by the court woul d probably have been
sufficient to establish a genuine issue of a material fact relative
to whether Dr. Tabor deviated from the standard of care. For
reasons not appearing in the record, however, Dr. Knapp's affidavit
was Wi thdrawn by the plaintiff and was not consi dered by the court

in ruling on the notion for summary judgnent.

Thereafter, the plaintiff relied upon the deposition of Dr.
Robert K. O dhamin opposition to the notion for sunmary judgnent.
The trial court found that Dr. ddham failed to satisfy the
requi renent that he knew the standard of care for physicians and
surgeons practicing the specialty of oncology in Johnson City,

Tennessee, and simlar comunities. The notion for sunmary



j udgnment was sust ai ned. This appeal resulted. W affirm the

judgnent of the trial court.

The appellant presents the following issue for our con-

si derati on:

1. The court erred in sustaining the notion for sum
mary judgnent filed by the defendant based upon a
failure to neet the "community standard" rule.

2. The court erred in sustaining the notion for sum
mary judgnent filed by the defendant based upon the
"standard of care" requirenent.

Since in our opinion, the two issues deal with the sane

subject matter we will treat themtogether

Qur standard of reviewin cases decided on notion for summary

judgnment is well-settl ed.

Tenn.R Cv.P. 56.03 provides that summary judgnent
is only appropriate where: (1) there is no genuine issue
wth regard to the material facts relevant to the claim
or defense contained in the notion, Byrd v. Hall,6 847
S.W2d 208, 210 (Tenn. 1993); and (2) the noving party is
entitled to a judgnent as a matter of |aw on the undis-
puted facts. Anderson v. Standard Reqgister Co., 857
S.W2d 555, 559 (Tenn. 1993). The noving party has the
burden of proving that its notion satisfies these
requirenents. Downen v. Allstate Ins. Co., 811 S.W2d
523, 524 (Tenn.1991).

The standards governing the assessnent of evidence
in the summary judgnent context are also well estab-
| ished. Courts nust viewthe evidence in the |ight nost
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favorabl e to the nonnoving party and nust al so draw all
reasonabl e inferences in the nonnoving party's favor
Byrd, 847 S.W2d at 210-11. Courts should grant a
summary judgnent only when both the facts and the
conclusions to be drawn fromthe facts permt a reason-
abl e person to reach only one conclusion. |[|d.

Carvell v. Bottonms, 900 S.W2d 23, 26 (Tenn. 1995).

In Byrd v. Hall, supra, we find the authority which

controlling in the disposition of this case:

Moreover, the cases make clear that the party
seeking summary judgnent nust carry the burden of
persuadi ng the court that no genui ne and material factual
Issues exist and that it is, therefore, entitled to
judgment as a matter of law. See, e.qg., Downen [v.
Al lstate Ins. Co., 811 S.W2d 523], 811 S.W2d at 542;
Jones v. Honme Indem Ins. Co., 651 S.W2d 213, 214 (Tenn.
1983); WIlliamson Cy. Broadcasting v. W CQvy. Bd. of
Ed., 549 S.wW2d 371, 372 (Tenn. 1977); Taylor [v.
Nashville Banner Pub. Co., 573 S.W2d 476, 480 (Tenn
App. 1978)] , 573 S.W2d at 480; Lucas Brothers v. Cudahy
Co., 533 S.W2d 313, 316 (Tenn. App. 1975). Once it is
shown by the noving party that there i s no genui ne i ssue
of material fact, the nonnoving party nust then denon-
strate, by affidavits or discovery materials, that there
is a genuine, material fact dispute to warrant a trial.
Fow er v. Happy Goodman Family, 575 S.W2d 496, 498
(Tenn. 1978); Merritt v. WIlson CGy. Bd. of Zoning
Appeal s, 656 S. W 2d 846, 859 (Tenn. App. 1983). In this
regard, Rule 56.05 provides that the nonnoving party
cannot sinply rely upon his pleadings but nust set forth
specific facts showing that there is a genuine issue of

material fact for trial. "If he does not so respond
summary judgnent ... shall be entered against him" Rule
56. 05.

Byrd v. Hall, at page 211.




We shoul d note that both parties quote at sonme length in their
briefs fromthe deposition of Dr. ddham For reasons, however, to
whi ch we are not privy, the deposition of Dr. A dhamwas not filed
as a part of the appellate record. The transcript of the hearing
on the notion for summary judgnent clearly shows that the trial
court considered Dr. (ddhams deposition in arriving at his
deci si on. W, therefore, call attention of counsel to Rule 4,
Rul es of the Court of Appeals. Since we are unable to consider the
"evi dence" contained in the parties' briefs, in the interest of
justice, we have ordered the appellate record suppl enmented by the

addition of Dr. O dham s deposition.
T.C. A 8 29-26-115(a) provides in pertinent part as foll ows:

T 1 T T T T T I B
T A U T T T T O AN I O
ettty (a) Inma mal practice action, the clai mant
shall have the burden of proving by evidence as provi ded
by subsection (b):

(1) The recogni zed standard of acceptable profes-
sional practice in the profession and the specialty
thereof, if any, that the defendant practices in
the comunity in which he practices or in a simlar
community at the tine the alleged injury or wong-
ful action occurred;

(2) That the defendant acted with less than or
failed to act with ordinary and reasonable care in
accordance wth such standard; and

(3) As a proximate result of the defendant’'s negli -
gent act or om ssion, the plaintiff suffered inju-
ries which would not otherw se have occurred.



In view of these statutory requirenments, it is necessary for
us to examne Dr. ddhanis deposition carefully to ascertain
whet her he testified that he knew the recognized standard of
acceptable professional practice in the profession and the
specialty thereof, if any, [oncol ogy] that the defendant practices
in the community of Johnson City, Tennessee, or a simlar conmu-
nity. |If he failed to so testify, either directly or inplicitly
t hat he possessed t he requi site know edge regardi ng the standard of
care, the plaintiff nust fail and the trial court's judgnent nust

be af firned.

The totality of the evidence contained in Dr. ddhams
deposition fails to denonstrate that Dr. O dhamknew or presuned to
know t he recogni zed st andard of acceptabl e professional practicein
the nedical profession and the specialty of oncology in Johnson
City, Tennessee or in a simlar conmmunity at the tine of the
al | eged wongful action. Further, we question the bases upon which
he believes the standard of care rests. Dr. Odhamtestified as

foll ows:

Q What is your understanding as far as your testinony
is concerned of what standard of care neans?

A Vell, to me, standard of care nmeans doing those
things which a majority of physicians in a commu-
nity would consider to be reasonable nedical care
in that comunity.



W suggest that what "a majority of physicians in a community
woul d consi der to be reasonabl e nedical care in that community"” is
not the meaning of standard of care. |If this were the case, it
would require a poll of physicians practicing in a comunity to
determ ne the standard of care. The standard of care is determ ned
by whet her a physi ci an exerci ses the reasonabl e degree of | earning,
skill, and experience that is ordinarily possessed by others of his

pr of essi on. See Hurst v. Dougherty, 800 S.W2d 183 (Tenn. App

1990) .

Dr. ddhamfurther testified as foll ows:

Q kay. Using that definition of standard of care,
are you aware of the practice in Johnson Cty, what
t he standard of care is?

A | can't be precise about that. | nmean that | know
there are, you know, oncologists in Johnson City.
| believe sone or all are Board qualified or Board
certified, and in general, the standard of care in
nost netropolitan areas across the United States
woul d be relatively simlar if Board Qualified or
Board certified physicians are involved, but |I'm
not specifically aware of the standard of care in
Johnson City precisely.

We are of the opinion that the testinony of Dr. O dhamclearly
fails to establish his conpetency to testify as to the standard of
care required of physicians in good standing practicing the
speciality of oncology in Johnson City, Tennessee. Dr. O dhanis

deposition does not satisfy the statutory requisite that the



deponent be famliar with the standard of care in Johnson Cty,

Tennessee, or simlar communities. T.C A § 29-26-115(a).

It is well-established that a defendant physician
may rely upon his own affidavit in support of a notion
for summary judgnent. Smith v. Gaves, 672 S.W2d 787
(Tenn. Ct. App. 1984). Wiere a defendant files an
affidavit of an expert stating that all of his care and
treatnment of the plaintiff net the recogni zed standard of
accept abl e prof essi onal practice required of him sumary
judgnent is appropriate if the plaintiff presents no
conpet ent expert testinony to challenge the defendant's
affidavit. Bowrman, [v. Henard, 547 S.W2d 527 (Tenn.
1977] 547 S. W 2d at 531. Accordingly, the court in Bowran
succinctly stated the applicable rule as foll ows:

[We] hold that, in those mal practice actions
wherein expert nedical testinony is required to
establish negligence and proxi mte cause, affida-
vits by nedical doctors which clearly and com
pletely refute plaintiff's contention afford a
proper basis for dismssal of the action on sumary
judgnent, in the absence of proper responsive proof
by affidavit or otherw se.

Crowe v. Craig, 1997 Tenn. App. LEXI S 450.

In this case, we hold that Dr. Tabor's affidavit clearly and
conpletely refutes the plaintiff's contentions that there was a
deviation fromthe acceptable standard of care. W further hold
that the plaintiff has failed to present responsive evidence
sufficient to create a genuine issue of a material fact. Accord-
ingly, we are of the opinion that summary judgnment was properly

gr ant ed.



W affirm the judgnment of the trial court in all respects.
Costs are assessed to the appellant and this case is remanded to

the trial court.

Don T. McMurray, Judge

CONCUR:

Houston M Goddard, Presiding Judge

Charl es D. Susano, Jr., Judge
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Thi s appeal canme on to be heard upon the record fromthe Law
Court of Washington County, and briefs filed on behalf of the
respective parties. Upon consideration thereof, this Court is of
the opinion that there was no reversible error in the trial court.

W affirm the judgnment of the trial court in all respects.
Costs are assessed to the appellant and this case is remanded to

the trial court.

PER CURI AM



